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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE, 

SONITPUR AT TEZPUR 

 

PRESENT : Sri S. Das    

   Additional Sessions Judge  

Sonitpur, Tezpur 

 

JUDGMENT IN SESSIONS CASE NO. 68 OF 2007 

U/S 302 IPC 

( Arising out of G.R. Case No. 747 of 2006) 

 

State of Assam 

 

– Versus – 

 

Sri Sirlo Tapna @ Mahadev Tapna 

S/O- Late Udai Tapna 

Resident of- Ghairalie T.E. 

P.S- Rangapara, 

District- Sonitpur, Assam. 

           

A  P  P  E  A  R  A  N  C  E 

 

For the State  :   Smt. R. Chakravarty  

         Addl. Public Prosecutor 

     Sonitpur District 

 

For the Accused :    Sri Ajoy Paul, Advocate. 

                 

 Date of Evidence :  16-12-2008, 11-08-2010, 

     02-05-2015, 15-07-2015, 

     30-07-2015, 13-11-2015, 

     08-01-2016.  

 Date of Argument :  11-01-2016. 

 

Date of Judgment :  25-01-2016. 
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J U D G M E N T 

 

Brief Facts : 

 Prosecution case in brief is that on 24.05.2006 complainant Josoda Tapno 

lodged an ejahar with Rangapara police station alleging that on 23.05.2006 at about 

4 PM her husband Samara Tapno had gone to his parent‟s house at Ghoirali T.E. in 

Line No. 10. About 1 hour later she got information that accused Shiralu Tapna had 

killed her husband by assaulting him with an „axe‟. Then the complainant along with 

concerned Gaon burah went to the place of occurrence and found that her husband 

Samara Tapna was lying dead in the house of the accused. 

   

  On receipt of complaint Rangapara Police registered a case being Rangapara 

P.S case no. 139/06, U/S 302 IPC and started investigation. On completion of 

investigation police submitted charge sheet against accused Siralu Tapna @ 

Mahadev Tapna to stand trial U/S 302 IPC.  

   

  The corresponding G.R case no. 747/06 came up before Ld. C.J.M Sonitpur. 

Accordingly process was issued and on appearance of the accused the Ld. C.J.M 

furnished necessary copies to the accused and committed the case to the court of 

Hon‟ble Sessions Judge and then the case was transferred to this court for trial.   

   

  On receipt of the case record and on appearance of the accused  this court 

considered the materials on record and upon hearing both the sides framed charge 

U/S 302 IPC and read over and explained to the accused to which he pleaded not 

guilty and claimed to be tried.  

     

  Prosecution in order to bring home the charge against the accused examined 

11 (eleven) witnesses in all. On conclusion of the evidence on record the accused 

was examined under section 313 Cr.P.C. The accused totally denied prosecution 

allegation. However he stated that his deceased brother on the date of occurrence 

and tried to assault his father with axe demanding share in landed property and 

when he tried to intervene there was scuffle between him and his brother and 
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somehow his brother sustained injuries and as a result he died. However defence 

adduced no evidence whatsoever. 

 

POINT FOR THE DETERMINATION : 

  That you, on 23.05.2006 at about 4 P.M in the evening at Ghairali Tea 

Estate, Line No. 10 under Rangapara P.S did commit murder by causing the death of 

Samara Tapna and thereby committed an offence punishable u/s 302 of IPC.  

  

I have gone through the evidence on record and heard argument of both 

sides. 

 

DISCUSSION, DECISION AND REASONS THEREOF : 

  PW 1, is Sri Banuwara Lakra. His evidence is that the accused Siralu 

Tapna is known to him. He stated that he had a shop nearby the road of No. 10 line 

of Ghoirali TE. He did not know anything about the occurrence. 

   

  PW 2 is Sri Suren Tanti. His evidence is that on the date of occurrence, he 

did not open his shop as he went to Sonabeel T.E. He stated that he did no know 

anything about the occurrence. He stated that only the people of the bagan line told 

that accused Siralu Tapna killed his brother Samra Tapno.  

   

  PW 3 is Sri Dinesh Tirki. His evidence is that he knew the accused but he 

did not see the occurrence. The villagers told him that Siralu Tapna killed his brother 

Samra Tapno.  

   

  PW 4 is Dr. Munim Ch. Pujari. His evidence is that on 24th day of May 

2006, he was posted at K.C.H, Tezpur as M & H.O. On that day on police requisition 

he held post mortem examination on the dead body of Samara Tapno, 45 years and 

being identified by C-398 Dwipen Bhuyan in connection with Rangapara PS case no. 

139/06 u/s 302 IPC and he found as follows :  

 

External Appearance: 

Rigor mortis was present. Lacerated injuries on both sides of temporal region.  

Cranium and spinal canal: 
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1 ½ “ x ½ “ lacerated scalp injuries on both sides of the temporal region with 

irregular margin present with fractures on temporal bone on both sides.  

There was multiple tear of duramater on left side of skull on temporal lobes. 

Blood clot was present on left temporal lobe. Other organs were found healthy. 

His opinion is that the person died due to haemorrhage and shook as a result 

of injuries sustained. Ext. 1 is the post mortem report and Ext. 1 (1) is his signature.  

   

  PW 5 is Md. Abdul Hai. He deposed that the accused and the deceased are 

known to him. The occurrence took place in the year 2006. One day police came to 

him and asked him where the accused got his house. Then he accompanied police to 

the house of the accused. He also deposed that police recovered one axe from the 

house of the accused and the accused confessed before police that he had killed 

Samara Topno. Exhibit 2 is the seizure list and 2(1) and his signature. 

   

  PW 6 is Sri Supra Orang. His evidence is that the accused and the 

deceased are/were known to him. The deceased was husband of the complainant. 

He deposed that the occurrence took place about 6 years back. Somora topno had 

died. His dead body was found lying on the road. It was not known as to who killed 

him. Police came to the place of occurrence and he also went to the house of the 

deceased with police. Police held inquest on the dead body in his presence. Exhibit 3 

is inquest report and 3(1) his signature 

   

  PW 7 is Sri Situ Tirki. He has given same evidence as PWS 6. He was also 

present when police held inquest on the dead body of the deceased. 

   

  PW 8 is Smt. Anita Tapno. They have deposed that the occurrence took 

place at about 6/7 years back. On getting information regarding death of Samara 

Topno they went to his house and police held inquest on the dead body of Samara 

Topno in their presence. Exhibit 3 is the inquest report. 

   

  PW 9 is Sri Ramesh Kerketa. He deposed that the deceased Somara Topno 

and the accused Sirolu Topno are brothers. He also deposed that some years back 

one day the 2 brothers quarreled with each other. Police came to the house of 

accused Sirolu Topno and he also accompanied police to the house of the accused. 
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In the house of the accused he saw the dead body of Somara Topno lying in the 

courtyard of the accused. On the relevant day the accused that the deceased from a 

pan shop into his house. The villagers told the police that the accused had killed the 

deceased. 

   

  PW 10 is Md. Jalaluddin Ahmed. His evidence is that on 23.05.2006 he 

was at Rangapara PS as O/C. on that day he received information over telephone 

from one Abdul Hassan VDP Secretary Bhoirali TE under Rangapara PS. To the effect 

that Mahadev had killed his elder brother Samara Tapno by assaulting with an axe. 

Accordingly, he made GD Entry no. 460 dated 23.05.2006 and he entrusted SI 

Member Chayengia to investigate. He along with Chayengia and staff went to P.O, 

Bhoirali T.E. They visited the house of accused Mahadev @ Siralu Tapna . there at 

the house of Siralu they found the dead body of Samara Tapno. Therefore, he 

returned to PS and SI Member Chayengia proceeded with the investigation. . on 

24.05.2006 Smt. Josoda Tapna lodged a written complaint in the police station and a 

case was registered at the police station.  

 S.I Member Chayengia during investigation recorded statement of witnesses 

and took steps for post mortem examination of deceased Samara Tapno. He also 

prepared dead body challan vide Ext. 5 and also drew sketch map vide Ext. 6.  

Inquest was held on the dead body vide Ext. 3 and Ext. 3 (1) is the signature of 

Member Chayengia, S.I.  

  He stated that the accused Mahadev Tapno was produced before Court for 

recording his confessional statement. Ext. 7 is the forwarding in respect of 

confessional statement of the accused. Post mortem report was collected. S.I, 

Member Chayengia also seized one axe from the house of the accused Mahadev 

Tapno. Ext. 9 ejahar and Ext. 9 (1) is his signature.  

 He stated that on completion of investigation S.I Member Chayengia 

submitted charge-sheet against accused Mahadev Tapna @ Siralu u/s 302 IPC. Ext. 

10 is the charge sheet and Ext. 10 (1) is the signature of S.I, Member Chayengia.   

   

  CW 1 Sri Khireswar Baishya. His evidence is that on 25 5 2006 he was 

working as Bench Asst. of judicial Magistrate first class Sri Ajoy kr. Barua. On that 

date in connection with Rangapara P.S case number 149 of 2006 the the judicial 

Magistrate first class recorded the confessional statement of accused Sirolu Topno. 
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Exhibit 4 is the confessional statement 4(1) 4(2) and 4(3) are signatures of Ajoy kr 

Barua. He also deposed that he took the L.T.I of the accused. Exhibit 4(5), 4(6), and 

4(7) of his signature. 

 

Appreciation of evidence 

  From the discussion of evidence on record it appears that prosecution has 

examined 11 witnesses including the M O and IO. In this instant case PW 1 ,2 and 3 

have in their evidence stated that they had about the death of Samara Topno and 

also stated that the villagers told that the accused Sirolu Topno had killed Samara 

Topno. PW 5 an independent witness in his evidence in chief stated that police 

recovered and seized one „dao‟ in the house of the accused in his presence. He also 

spoke that the accused confessed his guilt before police. Other non-official witnesses 

PW 6, 7 and 8 in the evidence stated that police held inquest on the dead body of 

Somaru Topno in their presence. 

   

  On consideration of the evidence of PWs it is found that all the nonofficial 

witnesses have testified that on the relevant date the dead body of Samara Topno 

was found lying in the courtyard of the house of accused Mahadev Topno. Further 

the witness have testified that police came to the house of the accused and 

recovered one axe from his house and seized this same in presence of witnesses. It 

is in the evidence of PW 9 that the accused confessed his guilt before police in his 

presence. The I/O PW 10, in his evidence stated that the accused was produced 

before a Magistrate for recording his confessional statement. 

   

  It may be mentioned here that the learned judicial Magistrate who recorded 

the confessional statement of the accused could not be produced due to health 

reason. However the bench Asst of concerned the Magistrate was examined as Court 

witness and in his evidence he has clearly stated that i/c with Rangapara P.S case 

number 149 of 2006 the learned judicial Magistrate recording the confessional 

statement of the accused and he being the bench Asst the L.T.I of the accused. This 

being the position and inclined to take into consideration the confessional statement 

of the accused. Now let me see what is the version of the accused in his 

confessional statement. The confessional statement of the accused is as follows : 
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  “My elder brother attempted to assault my father demanding share in landed 

property. Then I snatched the „dao‟ from my brother and inflicted „dao‟ blows twice 

on his head. As a result of the assault my brother fell on the ground and succumbed 

to his injuries. I with the „dao‟ in my hand appeared in Rangapara police station and 

surrendered before police.” 

   

  I have very carefully considered the evidence of prosecution witnesses as 

well as the confessional statement of the accused. Though there is no eye witnesses 

to the occurrence we find that the evidence of the PWs has clearly established that 

the accused dragged the deceased to his house and assaulted him with a Dao 

resulting into his death. Looking at the confessional statement of the accused we 

find that the accused used Dao to cause the death of his brother. It may be 

mentioned that the defence has not disputed that the accused had given 

confessional statement before judicial Magistrate. It has also not disputed the 

observance of procedure under section 164 Cr.P.C while recording confessional 

statement. This being the position I feel no hesitation to rely upon the confessional 

statement of the accused and I am also of the opinion that the confession was 

voluntary and true.  

   

  Whether the deceased attempted to assault his father or not I shall discuss 

this point in the later part of the Judgment. But what transpires from the materials 

on record inspires confidence in the mind of the Court as to the involvement of the 

accused in the commission of the alleged offence. The recovery of the offence of 

weapon by the I.O from the house of the accused and the confession made by the 

accused as to the use of weapon namely the „dao‟ reinforces the evidence of 

prosecution witnesses. 

   

  So far as law regarding confessional statement is concerned it is well-settled 

that conviction can be based on confessional statement taking into consideration 

other evidence on record. Here in this case the find that the accused assaulted the 

deceased resulting into his death. It may also be mentioned that the accused in his 

statement under section 313 Cr.P.C stated that there was a scuffle between him and 

the deceased and the deceased got himself injured. Whether the statement of the 
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accused is reliable or not may be discussed along with the materials available on 

record. 

   

  From the above discussion it transpires that the accused in his statement 

under section 313 Cr.P.C has given twist to his earlier confession. Be that as it may, 

on consideration of the entire fact materials we find that the accused on the relevant 

date assaulted his brother/deceased with an „axe‟ and as a result the deceased died. 

The medical evidence has fully supported the evidence of PWs with respect to the 

injuries sustained by the deceased. The medical evidence speaks of lacerated 

injuries on both sides of temporal region. 

 

  In view of what has been discussed above it can be well inferred that the 

accused had killed the deceased by assaulting him with an axe. 

 

  The accused in his confessional statement mentioned that on the date of 

occurrence the deceased came to the house and with an axe in his hand attempted 

to assault his parents demanding share in propriety. So having regard to the 

principles laid down in a regard to confessional statement – whether it should be 

taken as a whole or whether the Court should use the exculpatory part or 

inculpatory part of the statement, in this case in my opinion there is no difficulty to 

accept this statement of the accused as a whole. Because the accused made his 

confessional statement just after commission of the crime. 

   

   

  Now let me see whether the offence committed by the accused is culpable 

homicide not amounting to murder U/s 300 IPC or culpable homicide not amounting 

to murder as defined u/s 299 IPC. 

  

The following chart will demonstrate the difference between the above 

provisions of said two sections. 

 

Section 299 of IPC Section 300 of IPC 

A person commits culpable homicide if the Subject to certain exceptions culpable 
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act by which the death is caused is done homicide is murder if the act by which the 

death is caused. 

      

INTENTION 

(a) With the of causing death ; or 

(b) With the intention of causing such 

bodily injury as is likely to cause death ; or 

(c) With the knowledge of that the act is 

likely to cause death 

 

(1) With the intention of causing death, 

or 

(2) With the intention of causing such 

bodily injury as the offender knows to be 

likely to cause the death of the person to 

whom the harm is caused ; or 

(3) With the intention of causing bodily 

injury to any person and the bodily injury 

intended to be inflicted is sufficient in the 

ordinary course of nature to cause death; or 

 

     KNOWLEDGE 

(c) With the knowledge that the act is 

likely to cause death 

(4) With the knowledge that the act is 

no imminently dangerous that it must in all 

probability cause death or such bodily injury 

as is likely to cause death, and without any 

excuse for incurring the risk of causing death 

of such injury as is mentioned above. 

 

There are also five exceptions to sec. 300 IPC and the relevant exception shall be 

discussed in the later part of the Judgment.   

  Coming back to the confessional statement of the accused I find that the 

incident took place between the accused and the deceased in a sudden fight in the 

heat of passion upon a sudden quarrel and the causing of death of the deceased 

that the accused was without premeditation. Hence I find that the case falls under 

exception 4 of section 300 IPC. which reads Exception 4.- Culpable homicide is not 

murder if it is committed without premeditation in a sudden fight in the heat of passion upon 

a sudden quarrel and without the offender‟s having taken undue advantage or acted in a 

cruel or unusual manner. So the offence committed by the accused is culpable 

homicidal not amounting to murder as defined under section 299 IPC and punishable 

under section 304 part II IPC. 
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  In view of what has been discussed above I find that prosecution has been 

able to prove that the accused committed offence of culpable homicide not 

amounting to murder punishable u/s 304 part II IPC, beyond all reasonable doubt. 

 

O R D E R 

   In the result, I find accused Sirlo Tapna @ Mahadev Tapna  guilty u/s 

304 part II IPC. Accordingly, he is convicted there under. 

   Heard the accused on the point of sentence u/s 235 (2) Cr.P.C. The accused 

pleaded for mercy on the ground that he has wife and three minor children and he 

has been coming to the court regularly for last 8 years and he had suffered a lot. 

   I have already considered the facts and circumstances in which the offence 

was committed by the accused.  I have also considered the fact that the accused is 

coming to the court for last 8 years without any laps on his part. Hence, in my 

considered opinion it is a fit case to take a lenient view in respect of award of 

sentence. 

    Accordingly, the accused is sentence to R.I for 4 (four) years u/s 304 part II 

IPC. I think the above sentence will meet the above justice. 

   Set off the period of detention. 

   Let a free copy of Judgment be given to the accused free of cost. 

   Given under my hand and seal this 25th day of January 2016. 

 

 
( S. DAS ) 

Additional Sessions Judge, 
Sonitpur :: Tezpur 

 


